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S. 1. 31 of 2007

NIGERIAN COMMUNICATIONSACT 2003
(2003 No. 19)

Universal Access and Universal Service Regulations 2007

Commencement: [ 1% August, 2007]

In exercise of the powers conferred upon it by Sections 70 and 120 of
the Nigerian Communications Act, 2003 and of all other powers enabling it
in that behalf, THE NIGERIAN COMMUNICATIONS COMMISSION
her eby makes the following Regulations:

PART | - OBJECTIVES, APPLICATIONS AND SCOPE

1.-(2) These Regulations are made to provide a framework for the design
and implementation of a system of universa access and universal service
provision pursuant to Chapter VI of the Act and all matters related thereto.

(2) The ultimate objectives of the system of universal access and
universal service provision described in sub-paragraph (1) of this regulation are
to:

@ promote greater social equity and inclusion for the people of
Nigeria; and

(b) contribute to national economic, social, and cultural development
of Nigeria

2. These Regulations apply to the provision of universal access and
universal service in the whole or in any part of Nigeria

PART Il - ADMINISTRATION -USP BOARD

3. The USP Board shall be established in accordance with section 115 of
the Act.

4. The functions of the USP Board shall include the following:

@ supervising and providing broad policy directions for the
management of the USP Fund and the USP Fund Managers;

(b) appointing and removing the USP Fund Managers, in
consultation with the Commission;
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(©)

(d)

(€

(f)

()

appointing and removing auditors of the USP Fund;

approving Operating Plans, which shall include one or more USP
Programs and USP Projects and a budget for all operations and
expenses of the USP Board, USP Fund Managers and all other
matters to be financed by the USP Fund during the period of the
Operating Plan;

approving standing orders to establish and regulate the activities
of the USP Fund Manager, and revisions to such standing orders
from time to time;

approving al processes, procedures, guidelines and decisions
necessary to give full force and effect to these Regulations, and

performing all other functions assigned to the USP Board
pursuant to the Act and these Regulations.

5. For the purposes of these Regulations, the USP Board is constituted

when 6 of the
Act have been

6. The

total 11 USP Board members specified in section 116(1) of the
appointed in accordance with section 115(3) of the Act.

USP Board shal hold an ordinary meeting at least once every

calendar quarter.

7. Unless and until the USP Board specifies to the contrary in the
standing orders it approves to regulate its meetings and proceedings pursuant to
regulation 10, the following shall apply to the meetings of the USP Board:

@

()

©

(d)

8. The

to achieve quorum at the meetings of the USP Board, a
minimum of 6 members must be present;

when quorum is not achieved at a meeting, the USP Board
shall not hold a vote on USP Board business,

a motion presented at a meeting of the USP Board shal be
deemed passed where a mgjority of the USP Board members
present at the meeting vote in favour of the motion; and

where the vote on a motion presented at a meeting of the
USP Board istied, the Chairman shall cast the deciding vote.

remunerations and allowances payable to USP Board members

shal be equivaent to the remunerations and alowances payable to the
Commissioners on the Board of the Commission, as may be determined and

reviewed from

time to time in accordance with the Act.
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9. The Secretariat shall submit recommendations for standing orders to
regulate the USP Board’s meetings and proceedings for approva of the USP
Board pursuant to regulation 10 within 1 month of the coming into force of these
Regulations.

10. The USP Board shall approve standing orders to regulate its meetings
and proceedings pursuant to section 117(1) of the Act within 2 months of the
coming into force of these Regulations.

11. The standing orders approved by the USP Board pursuant to
regulation 10 shall include, at a minimum, provisions addressing the following
ISSues:

@ the processes and procedures related to the holding of ordinary
USP Board meetings;

(b) the processes and procedures related to the holding of
extraordinary USP Board meetings; and

(© all other necessary matters for the functioning of the USP Board
pursuant to the Act and these Regulations.

12. Subject to sections 115 and 116 of the Act and regulations 13 and 14,
and to ensure that the continuity, knowledge and experience of the USP Board is
maintained, the USP Board members specified in section 116(1)(g) of the Act
shall each serve:

@ for amaximum term of 4 years on the USP Board; and

(b) for a term that varies in length in comparison to the other
members specified in section 116(1)(g).

13. A USP Board member may resign his or her office by giving 3
months written notice thereof addressed to the President through the Chairman.

14. Subject to regulation 15, the USP Board shall require a USP Board
member to be withdrawn pursuant to its powers under section 116(4) of the Act
where the USP Board member:

@ has demonstrated inability to effectively perform the duties of his
office;

(b) has been absent from 3 consecutive meetings of the USP Board
without the consent of the Chairman;

(© is guilty of serious misconduct in relation to his duties as a USP
Board member;
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(d)

(€

(f)

in the case of a person possessed of professional qualifications,
he is disqualified or suspended from practising his profession in
any part of the world by an order of a competent authority; or

in the case of a person appointed as a representative of an
organization, he is no longer a member of the organization he
was appointed to represent; or

falls to continue to meet one or more of the following
requirements for USP Board members:

(i) the conflict of interest provisions contained in regulations
18 and 19,

(i) the criteria specified for USP Board members in section
116(2) of the Act; or

(iii) thefollowing criteria
@ he is aNigerian citizen,
(b) he is ordinarily resident in Nigeria;

(© he is not a serving member of the Nationa
Assembly, a State House of Assembly or any Local
Government Council;

(d) he is not incapacitated by any physical illness,
(e he has not been certified to be of unsound mind;
® he is not an undischarged bankrupt;

(9) he has not been convicted in Nigeria or elsewhere of
a crimina offence, being a misdemeanour or felony;
or

(h) he has not at any time been removed from an office
of trust on account of misconduct.

15. Prior to requiring a USP Board member to be withdrawn pursuant to

regulation 14:

@

(b)

the USP Board shall inform the USP Board member by written
notice, within a reasonable time, of its intention to require the
USP Board member to be withdrawn from office and the reasons
therefore; and

the affected USP Board member shall be given a reasonable
opportunity to make written submissions to the USP Board

4
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within a time period specified in the notice and such time period
shall not be less than 14 days from the date of the notice; and

(© the USP Board shall consider the written submissions in making
its final decision on requiring the USP Board member to be
withdrawn from office.

16. There is avacancy in the USP Board if a member: ﬁg“pag‘;yai{}_the

(@ dies
(b) resigns from office;

(© completes the term of office specified for the USP Board
member; or

(d) is removed from office in accordance with the sections 115 or
116 of the Act or regulation 14.

17. A vacarcy in the USP Board shall be filled by the appointment of Filling of
another person to the vacant office in accordance with sections 115 and 116 of vacancy.
the Act, as soon as is reasonably practicable after the occurrence of such
vacancy.

Conflict of

18. Each member of the USP Board shall present a written declaration to interest.

the USP Board, upon appointment and annually thereafter for as long as he
serves the USP Board, disclosing all direct or indirect financia interests or
investments in any aspect of the Nigerian communications industry that he
knowingly has or that he knows any member of his immediate family to have.

19. A member of the USP Board shall not vote on a matter before the \F;r;’gbmo” from
USP Board where he or any member of his immediate family has a direct or '
indirect financial interest or investment in the matter.

20. The USP Board may waive, on a case by case basis, the application Waiver.
of the prohibition specified in regulation 19 to any USP Board member if the
USP Board determines that the financial interest or investment of the member is
not of a material nature or is minimal. In making such a determination the USP
Board shall consider factors including, but not limited to, the factors listed in
section 8 of the Second Schedule of the Act.

Interpretation of

21. For the purposes of regulations 18 and 19, “immediate family” this Part.

means a person’ s spouse and children who are under the age of 18 years.
PART |1l - ADMINISTRATION —USP SECRETARIAT

22. The Commission shall establish the USP Secretariat. In accordance Establishment
with section 118(3) of the Act, the Commission shall be responsible for ~ 2ndstfingof

he USP
appointment of the staff of the USP Secretariat. Such staff may be seconded tSeecretariat,
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from the staff of the Commission. In the aternative, the Commission may
recruit suitably qualified personnel from outside the Commission, as required to
meet the staffing needs of the USP Secretariat.

23. The Commission shall appoint an individua person to serve as the
head of the USP Secretariat (the “USP Secretary”) who shall be responsible for
the day to day operations of the secretariat. The USP Secretary shall be an
employee of the Commission that has been seconded from the Commission’s
staff to serve as the USP Secretary on afull-time basis.

24. The functions of the USP Secretariat in addition to those listed in the
Act shall include the following:

@

(b)

(©

(d)

C)

(f)

preparing and recommending to the USP Board the Operating
Plans, which shall include one or more USP Programs and USP
Projects and a budget for all operations and expenses of the USP
Board, USP Secretariat, USP Fund Managers and all other
matters to be financed by the USP Fund during the period of the
Operating Plan;

preparing and recommending to the Commission the standing
orders to establish and regulate the structure and activities of the
USP Secretariat, and revisions to such standing orders from time
to time;

preparing and recommending to the USP Board the standing
orders to establish and regulate the activities of the USP Fund
Manager, and revisions to such standing orders from time to
time;

coordinating with the Commission in order to carry out these
functions,

preparing and recommending to the USP Board all processes,
procedures, guidelines and decisions necessary to give full force
and effect to these Regulations; and

performing all other functions assigned to the USP Secretariat
pursuant to the Act and these Regulations.

25. All contracts involving payments from the USP Fund and all
authorizations for payments from the USP Fund shall be signed in accordance
with the standing orders approved by the USP Board pursuant to regulation
24(b), and in accordance with the following additional requirements:

@

al such contracts and authorizations must be approved by the
USP Board prior to signature, in accordance with the following:

Appointment of
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Functions of the
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() where acontract or authorization is within the budget of the
current Operating Plan, approved by the USP Board
pursuant to regulation 37, USP Board approval of the
contract or authorization shall be deemed to result from
approval of the Operating Plan,

(i) where a contract or authorization falls outside the budget of
the current Operating Plan approved by the USP Board, the
USP Secretary shall obtain a separate USP Board approval
for that contract or authorization;

(b) when signing such contracts or authorizations, the persons
authorized to sign by the standing order provisions shall be acting
in the capacity of both an authorized representative of the USP
Board and an employee of the Commission. All such contracts
and authorizations shall be executed in the name of the
Commission, pursuant to its standing as a body corporate
pursuant to section 3 of the Act.

26. The USP Secretariat shall report to the Commission in accordance
with such reporting requirements as may be established by the Commission.

PART IV - ADMINISTRATION-USP FUND MANAGERS

27. In consultation with the Commission the USP Board shall appoint an
independent and competent investment management firm as USP Fund
Managers pursuant to section 119 of the Act within 6 months of the coming into
force of these Regulations.

28. The USP Secretariat shall conduct a public, transparent and
competitive selection process to select an investment management firm for
recommendation to the USP Board pursuant to regulation 29.

29. The USP Secretariat shall recommend an investment management
firm to serve as USP Fund Managers for approval of the USP Board pursuant to
regulation 27 within 3 months of the coming into force of these Regulations.

30. Pursuant to section 119(1)(g) of the Act, the USP Fund Managers
shall report every quarter to the USP Board and the USP Secretariat, at least two
weeks in advance of the ordinary meeting of the USP Board held every calendar
quarter, on the status of the USP Fund, including:

@ a report on the financial situation and performance of the USP
Fund, including a

() statement of the current amount of monies or other
investments held in USP Fund accounts, and

v
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(i) description of the cash management procedures used to
ensure maximum return on investments while meeting
short-term cash requirements for disbursements of the USP
Fund;

(b) areport on the Commission's USP Contribution;

(© where the Commission has established a USP Levy pursuant to
regulation 72, areport on the USP Levy, including the:

(i) reported gross and net revenues of al licensees subject to
the USP Levy,

(i) amount of resulting USP Levy,
(iii) USP Levy amountscollected; and

(iv) USP Levy amounts outstanding.

31. In consultation with the Commission, the USP Secretariat shall _
prepare and submit recommendations for standing orders to establish and Zﬁfna}g'ggj?d
regulate the activities of the USP Fund Managers for approval of the USP Board recommendation
pursuant to regulation 32 within 4 months of the coming into force of these
Regulations.

32. The USP Board shal approve standing orders to establish and USP Fund
regulate the activities of the USP Fund Managers pursuant to section 119 of the gt"a”a.gers

. . . . anding orders.
Act within 6 months of the coming into force of these Regulations.

33. The standing orders approved by the USP Board pursuant to Eg;,’ff:jd the

regulation 32 shall include provisions addressing but not limited to the following Managers
issues: standing orders.

@ the processes and procedures to be followed in carrying out the
responsibilities of the USP Fund Manager as specified in section
119(1) of the Act, including the interaction of the USP Fund
Manager with the USP Board and the USP Secretariat in carrying
out such responsibilities; and

(b) all other necessary matters for the functioning of the USP Fund
Manager pursuant to the Act and these Regulations.

PART V - COORDINATION BETWEEN USP BOARD
AND COMMISSION

34. In al matters where the USP Board is to work in consultation or Ge”‘af.a'm.
coordination with the Commission pursuant to the Act or these Regulations, the coordination.
USP Secretariat shall:



@ develop an initiad recommendation for discussion with the
Commission, and such initial recommendation shal be in
accordance with the policies and directions of the USP Board;

(b) then work with the Commission to develop the initial
recommendation into a recommendation that is acceptable to the
USP Board; and

()  then present the recommendation to the USP Board for its
approval or further direction.

PART VI - USP OPERATING PLANS

35. The USP Secretariat shall prepare USP Programs and USP Projects
as follows:

@ “USP Programs’ are the general macro-level USP initiatives
aimed at achieving one or more of the USP Objectives, typically
over the course of several years. USP Programs shall define
specific targets in terms of specific sets of networks and/or
services to be implemented in stages over the course of the USP
Program;

(b) “USP Projects’ are the specific micro-level implementation
activities related to each USP Program. One or more USP
Projects may be implemented at the same time under a given
USP Program. USP Projects may be designed by the USP
Secretariat or may be proposed by other persons for consideration
of the USP Secretariat.

36. The USP Secretariat shall prepare a strategic management plan for
the approva of the USP Board setting out its Vision, Mission and objective and
incorporating its long term plans over a five year period. The strategic
management plan shall be reviewed from time to time.

37. The USP Board shall, from time o time, and at least once a year,
approve a plan to direct the operations of the USP Board and USP Fund
Managers in implementing the specific USP Programs and USP Projects
included in the plan (the “ Operating Plan™).

38. The USP Secretariat shall, from time to time, and at least once a year,
prepare an Operating Plan for approval of the USP Board.

39. Each Operating Plan shall include one or more USP Programs and
USP Projects, and a budget for al operations and expenses of the USP Board,
USP Secretariat, USP Fund Managers and all other matters to be financed by the
USP Fund during the period of the Operating Plan.
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40. The USP Secretariat shall prepare an initiad Operating Plan for
approva of the USP Board within 9 months of the coming into force of these

Regulations.

41. The USP Board shall approve an initial Operating Plan within 12
months of the coming into force of these Regulations.

42. Theinitial Operating Plan shall include the following:

@

(b)

(©
(d)

(€

definitions for the following terms (the “Basic USP Terms”), in
accordance with regulation 44 and Section 113 of the Act:

() “designated population”, “ingtitutions’, “unserved areas’
“underserved areas’ and “underserved groups within a
community” (together the “USP Areas and Populations’);
ad

(i) “universal access’, “universal service”, “universd
coverage” and “served areas’.

USP Targets and USP Priorities with respect to achieving
universal access and universal service in the USP Areas and
Populations (the “USP Objectives’) as follows:

() “USP Targets’ are the specific goas for achievement of
both universal access and universal service, or either
universal access or universal service as the case may be, for
one or more of the USP Areas and Populations. Such goals
may be expressed in number of years or another quantitative
basis.

(i) “USP Priorities’ represent the relative importance of the

USP Targets as reflected in the comparative emphasis and
sequencing of the USP Targets.

one or more initial USP Programs and USP Projects;

identification of which specific geographic areas and populations
of Nigeria are to be included in the USP Areas and Populations
covered by each USP Project included in the initial Operating
Plan; and

any other information required to be included in the initial
Operating Plan by these Regulations.

43. For the purposes of these Regulations to achieve:

@

“universal access’ means that 100% of a designated population
can obtain, at a minimum, public access to a particular service at

10
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(b)

a specified quality, through reasonably available and affordable
public or community facilities; and

“universal service” means that 100% of a designated population
are reasonably able to privately subscribe to and use a particular
service at a specified quality on an individual, household or
institutional basis.

44, As initia definitions to be confirmed or modified in the initial
Operating Plan, the Basic USP Terms shall have the meanings identified as

follows:

@

(b)

in reference to universal access:

() “served areas’ means the geographic areas where universal
access is currently available,

(i) “unserved areas’ means the geographic areas where no level
of accessis currently available,

(i) “underserved areas’ means geographic areas where some
level of access is currently available but where universal
access is not currently available,

(iv) “designated population” means the individuals, households,
groups, communities, institutions etc determined by the
USP Secretariat to be the target beneficiaries of universa
access,

(v) “indtitutions’ means the public entities included in a
designated population, which may include, but are not
limited to, educational, health, administrative and other
public entities, and

(vi) “underserved groups within a community” means the groups
included in a designated population, which consist of a
significant but not majority proportion of individuals within
a community that share a set of distinct characteristics and
that, unlike the rest of the community, do not have universal

access,
in reference to universal service:

() “served areas’ means the geographic areas where universal
serviceis currently available,

(i) “unserved areas’ means the geographic areas where no level
of serviceis currently available,

11
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(iii) “underserved areas’ means geographic areas where some
level of service is currently available but where universal
service is not curently available,

(iv) “designated population” means the individuals, households,
groups, communities, institutions etc determined by the
USP Secretariat to be the target beneficiaries of universa
Service,

(v) “institutions’ means the public entities included in a
designated population, which may include, but are not
limited to, educational, hedlth, administrative and other
public entities, and

(vi) “underserved groups within a community” means the groups
included in a designated population, which consist of a
significant but not majority proportion of individuals within
a community that share a set of distinct characteristics and
that, unlike the rest of the community, do not have universal
service.

45. In preparing the Operating Plan, the USP Secretariat shall have
regard to the scope of the activities to be financed by the USP Fund (the “ Scope
of the USP Fund”) as estimated by the USP Secretariat for the five year period
commencing on the expected implementation date of the Operating Plan. The
Scope of the USP Fund shall be determined by the USP Secretariat based on the:

@

(b)
(©)

projected amount of USP Fund monies available over the course
of the five year period commencing on the expected
implementation date of the Operating Plan;

USP Objectives; and

issues specified in regulation 46.

46. In determining the Scope of the USP Fund, the USP Secretariat shall
undertake analysis and make related decisions with respect to the following

i ssues:

@

(b)

whether the USP Fund shall provide universal access or universal
service or both to the USP Areas and Populations;

what specific types of services and network facilities are to be

provided to the USP Areas and Populations, in accordance with

the following:

(i) as an initia priority to be confirmed or modified in the
initial Operating Plan, the USP Secretariat shall focus on the

12
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(©

(d)

provision of voice service, Internet service, and the related
network facilities to the USP Areas and Populations, and

(i) the USP Secretariat may consider any available technology
in preparing definitions for “voice service”, “Internet
service’ and “related network facilities’ for the purposes of
these Regulations, and may modify the definitions from
time to time to take into account technological
developments,

whether the USP Fund is to be used to finance the maintenance of
existing services and network facilities for the USP Areas and
Populations or only the provision of new networks and services
for the USP Areas and Populations, in accordance with the
following:

() as an initia priority to be confirmed or modified in the
initial Operating Plan, the USP shall focus exclusively on
the provision of new services, and

(i) network facilities to the USP Areas and Populations,

what methodology and economic criteria are to be used for
selecting which types of USP Projects are eligible to receive
financing from the USP Fund, in accordance with the following:

() asaninitia methodology to be confirmed or modified in the
initial Operating Plan, the USP Secretariat shall prepare a
financial analysis that estimates the comparative financial
characteristics and subsidy requirements of different
possible USP Projects that could be undertaken to provide
the services and network facilities designated by the USP
Secretariat to the USP Areas and Populations, and

(i) based on procedures to be developed by the USP
Secretariat, the USP Secretariat shall categorize these
possible USP Projects as follows:

“Commerciadly Profitable USP Projects’ — such USP
Projects are estimated by the USP Secretariat to be
commercialy profitable without any subsidy,

“Commercialy Unprofitable USP Projects’ — for such USP
Projects to be commercially profitable, the USP Secretariat
estimates a subsidy requirement of less than 50% of the
estimated USP Project capital costs,

13



(iii)

“Commercialy Unviable USP Projects’ — for such USP
Projects to be commercialy profitable, the USP Secretariat
estimates a subsidy requirement:

@

()

of more than 50% of the estimated USP Project
capital costs; or

for ongoing operating costs after a start-up period of
time determined to be reasonable for the USP
Project by the USP Secretariat;

as initial economic criteria to be confirmed or modified in
theinitial Operating Plan:

@

()

Commercialy Unprofitable USP Projects shall be
eligible to receive financing from the USP Fund and
shall be the primary focus of the USP Board.

Commercialy Unviable USP Projects and
Commercialy Profitable USP Projects shall be
eligible to receive financing from the USP Fund, but
shall be a secondary focus of the USP Board. Such
USP Projects shall only receive financing where the
USP Board determines there are strong socia,
economic or other strategic development reasons for
undertaking such USP Projects.

47. One or more of the following, as established in the initial Operating
Plan, may be revised, in whole or in part, in subsequent Operating Plans
approved by the USP Board:

@

(b)

(©)

the Basic USP Terms, including, but not limited to, the USP
Areas and Populations;

the USP Objectives, including, but not limited to, one or more of
the USP Targets and/or USP Priorities; and

the Scope of the USP Fund, including, but not limited to, the
types of USP Projects that are eligible to receive financing from
the USP Fund and/or one or more of the other components of the
Scope of the USP Fund.

PART VII - COMPETITIVE SELECTION PROCESSES

48. USP Projects shall be awarded to one or more bidders, as the case
may be, using a competitive selection process designed and implemented by the
USP Secretariat in accordance with these Regulations.
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49. The competitive selection processes used by the USP Secretariat may
include minimum subsidy auctions or such other processes designed by the USP
Secretariat that are in accordance with these Regulations. As an initial position
to be confirmed or modified in the initial Operating Plan, the USP Secretariat
ghdl use minimum subsidy auctions as its preferred form of competitive
selection process.

50. Both service providers that are current Nigerian licensees and parties
that are potential new entrants to the Nigerian communications sector shall be
eligible to bid in a mmpetitive selection process, subject to the qualification
criteria established for the competitive selection process.

51. The publicity for the competitive selection process for each USP
Project shall:

@ be sufficient to notify areasonable pool of potential biddersin
advance of the competitive selection process; and

(b) conform, at a minimum, with the Public Notice requirements
specified in Regulations 63 to 65.

52. The USP Secretariat shall develop qualification criteria which
bidders must meet or exceed to be eligible for award of a USP Project
Agreement and USP Licence.

53. Specific qualification criteria shall be developed for each USP
Project to establish to the satisfaction of the USP Secretariat that qualified
bidders are capable of successfully undertaking the USP Project, and shall
address at least the following matters:

@ the bidder must demonstrate that it has a financial capacity
sufficient to implement the USP Project;

(b) the bidder must demonstrate that it has operational experience
sufficient to implement the USP Project;

(© the bidder must demonstrate that it is in compliance with any
existing licences held by the bidder; and

(d) the bidder must demonstrate that it is otherwise eligible for award
of the USP Project Agreement and USP Licence under the laws
of Nigeriaand any other applicable requirements.

54. Evidentiary requirements for bidders to demonstrate compliance with
the qualification criteria for each USP Project shall also be established by the
USP Secretariat.

55. The USP Secretariat shall evaluate bids for each USP Project as
follows:
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@

(b)

(©

(d)

(€

all bids submitted prior to the deadline specified in the request for
proposals (RFP) shall be reviewed;

a determination shall be made regarding whether a bid is
compliant with each of the qualification criteria established for
the USP Project;

all bids will be separated into two categories:

()
(i)

qualified bids; and

unqualified bids;

unqualified bids shall be disqualified and removed from further
consideration in a competitive selection process, and notice of
same shall be sent to the unqualified bidders,

qualified bids shal be €ligible for further consideration in a
competitive selection process as follows:

()

(i1)

(iii)

where the competitive selection process is a minimum
subsidy auction the financial bids of each qualified bidder
shall be reviewed and the qualified bidder that has submitted
the lowest financia bid shall be awarded the USP Project
Agreement and USP Licence, and notice of same shall be
sent to the qualified bidders,

where the competitive selection process is another process
designed by the USP Secretariat, the USP Project
Agreement and USP Licence shall be awarded to a qualified
bidder in accordance with the rules of award established for
that process, and notice of same shall be sent to the qualified
bidders,

where the bidder awarded the USP Project Agreement and
USP Licence does not execute the USP Project Agreement,
collect the USP Licence or comply with any other
requirements of the competitive selection process in the
time period specified by the USP Secretariat, another
qgualified bidder shall be awarded the USP Project
Agreement and USP Licence, and notice of same shall be
sent to the qualified bidders, in accordance with the
following:

@ “where the competitive selection process is a
minimum subsidy auction”, the qualified bidder that
has submitted the next lowest financial bid shall be
awarded the USP Project Agreement and USP
Licence; and
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(b) “where the competitive selection process is another
process designed by the USP Secretariat”, the USP
Project Agreement and USP Licence shal be
awarded to another qualified bidder in accordance
with the rules of award established for that process.

56. Bidders shall be disqualified and removed from further consideration
in a competitive selection process for any one or more of the following reasons:

@
(b)
(©

(d)
(€

(f)

(9)

(h)

()

failure to submit the bid by the prescribed deadling;
failure to submit a complete bid in accordance with the RFP;

failure to comply with any of the procedures or other
requirements established by the RFP,

failure to submit the Bid Bond amount specified in the RFP,

serious inaccuracy or misrepresentation of any material facts in
any part of the bid;

any “corrupt practice”, meaning the offering, giving, receiving or
soliciting of any thing of value to influence the action of a public
official in relation to the competitive selection process
established by the RFP, the execution of the USP Project
Agreement or issuance of the USP Licence;

any “fraudulent practice”, meaning a misrepresentation of factsin
order to influence the results of the competitive selection process
established by the RFP, the execution of the USP Project
Agreement or issuance of the USP Licence to the detriment of the
USP Board;

any “collusive practice’, meaning a scheme or arrangement
between two or more bidders (prior to or after bid submission),
with or without the knowledge of the USP Board, designed to
establish bid prices at artificial, non-competitive levels and to
deprive the USP Board of the benefits of free and open
competition; and

any “coercive practice’, meaning harming or threatening to harm,
directly or indirectly, persons or their property to influence their
participation in the competitive selection process established by
the RFP, or to affect the execution of the USP Project Agreement
or issuance of the USP Licence.

57. If evidence of any of the activities referred to in regulation 56 is
disclosed after the USP Project Agreement and USP Licence have been
awarded, the USP Board, in consultation with the Commission, may terminate
the USP Project Agreement and revoke the USP Licence without compensation.
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The provisions of this regulation are in addition to any crimina or civil legal
action which may be available to or taken by any government or regulatory
authority.

58. The USP Board shall declare a bidder ineligible, either indefinitely or
for a stated period of time, to be awarded a USP Project if it at any time
determines that the bidder has engaged in corrupt, fraudulent, collusive or
coercive practices in applying for, or in executing, a USP Project.

59. Before taking action pursuant to regulations 56, 57 or 58, the USP
Board shall send a written notice to the bidder identifying the circumstances and
practices relied on by the USP Board to support such action, and inviting the
bidder to submit a written response within a period of not less than 10 days from
receipt of the notice.

60. Where less than two qualified bids have been submitted prior to the
deadline specified in the RFP, the USP Secretariat shall cancel the competitive
selection process without awarding of a USP Project Agreement and USP
Licence.

61. Where a competitive selection process has been carcelled pursuant to
regulation 60, the USP Secretariat shall undertake a review to determine the
most likely reasons that an insufficient number of qualified bids were submitted.
Based on the results of this review, the USP Secretariat may:

@ restart the competitive selection processin its original form;

(b) restart the competitive selection process following revision of one
or more of its terms and conditions, including, but not limited to,
the subsidy available; or

(© abandon the competitive selection process.

PART VIII -COMPETITIVE SELECTION
PROCESS DOCUMENTS

62. For the competitive selection process used to select a service
provider to implement each USP Project, the USP Secretariat shall prepare and
use the documents specified in regulation 63, or such other documents as
determined by the USP Secretariat.

63.-(1) The USP Secretariat shall issue a public notice (to be known as
“the Public Notice”) to announce the competition for the USP Project and alert
potential bidders.

(2) The Public Notice shall be issued on the Commission website and in
a least two widely circulating national newspapers in Nigeria. Where parties
that are potential new entrants to the Nigerian communications sector are
eligible to bid in a competitive selection process, the Public Notice shall aso be
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issued in at least one reputable international periodical or trade publication of
wide circulation, as determined by the USP Secretariat.

(3) The Public Notice shall contain:

@
(b)

(©

a brief description of the USP Project;

an indication of the date on which the RFP for the USP Project
shall be made available; and

a telephone number, e mail address and mail address at which
potential bidders may contact the USP Secretariat for further
information regarding the USP Project.

(4) The Public Notice shall be in a standard form approved by the USP

Board.

64.-(1) The USP Secretariat shal issue a request for proposals document
(to be known as the “Request for Proposals’ or “RFP’) to specify the details of
the USP Project and the related competitive selection process for potential

bidders.

(2) The RFP shadl be in a standard form approved by the USP Board.

(3) The RFP shall be issued on the Commission website, either
concurrently with or subsequent to the issuance of the Public Notice for the USP

Project.

(4) The RFP shall contain detailed descriptions of:

@
(b)

(©

the technical and operational requirements of the USP Project;

the maximum subsidy available from the USP Fund for the USP
Project; and

the competitive selection process for the USP Project, including:

() anestimated timeline for key steps in the competitive
selection process;

(i) the minimum service, qualification and other requirements
for eligible bidders, and related evidentiary requirements;
ad

(ili) the rules for evauating bids and selecting one or more
winning bidders.

65.-(1) The USP Secretariat shall specify in the RFP a form of financia
security (hereafter in these Regulations referred to as the “Bid Bond”) to be
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submitted to the USP Secretariat by bidders for a USP Project to secure their
bids.

(2) The Bid Bond shal be in the form of a stand-by letter of credit issued
by areputable bank located in or outside of Nigeriathet is acceptable to the USP
Secretariat, or such other form as determined by the USP Secretariat.

(3) The specified form of Bid Bond shall contain:
@ the required amount of the Bid Bond,;
(b) details of the events triggering forfeiture of the Bid Bond; and

(© the date by which the Bid Bond will be released by the USP
Secretariat.

(4) All Bid Bonds shall be released by the USP Secretariat:
@ in accordance with the requirements specified in the RFP; and

(b) no later than 30 days following execution of the USP Project
Agreement and issuance of the Licence to the successful bidder
for the USP Project.

66.-(1) The USP Secretariat shall specify in the RFP aform of agreement
(hereafter in these Regulations referred to as the “USP Project Agreement”) to
be awarded by the USP Board and executed between the Commission and a
winning bidder to establish the winning bidder’s obligation to implement the
USP Project, the USP Board's obligation to pay the corresponding subsidy and
all related necessary matters, as determined by the Secretariat.

(2) The specified form of USP Project Agreement shall be a standard
form approved by the USP Board prior to issuance of the RFP.

67.-(1) The USP Secretariat shall specify in the RFP a form of licence
(hereafter in these Regulations referred to as “USP Licence”) to be issued by the
Commission to a winning bidder to authorize the winning bidder to provide the
services necessary to implement the USP Project.

(2) The specified form of USP Licence shal be a standard form

approved by both the USP Board and the Commission prior to issuance of the
RFP.

(3) If the service provider awarded a USP Project Agreement already
holds a licence issued by the Commission to provide the services required
implementing the USP Project, the USP Secretariat may determine that it is not
necessary to issue the USP Licence to the service provider.
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68.-(1) The USP Board and USP Secretariat shall coordinate with the
Commission on al matters relating to the licensing of service providers to
implement USP Projects, which shall conform at al times with the licensing
requirements of the Act.

(2) Matters for coordination with the Commission pursuant to sub-
regulation (1) of this regulation include:

@ the form and content of USP Licences;
(b) the eligibility requirements for licensees; and
(© the licensing process.

69.-(1) The USP Secretariat shall specify in the RFP a form of financia
security (hereafter in these Regulations referred to as “the Performance
Bond”)to be submitted to the USP Secretariat by a winning bidder for a USP
Project to secure its USP Project obligations.

(2) The Performance Bond shall be in the form of a stand-by letter of
credit issued by a reputable bank located in or outside of Nigeria that is
acceptable to the USP Secretariat, or such other form as determined by the USP
Secretariat.

(3) The specified form of Performance Bond shall contain:
@ the required amount of the Performance Bond,

(b) details of the events triggering forfeiture of the Performance
Bond; and

(© the date by which the Performance Bond will be released by the
USP Secretariat.

(4) All Performance Bonds shall be released by the USP Secretariat in
accordance with the requirements specified in the USP Agreement.

PART IX - FINANCING OF THE USP FUND
70. The USP Fund shall be financed by one or more of:
@ the sources specified in section 114(2) of the Act; and
(b) such other sources as specified in this Part 1X.
71.-(1) In accordance with section 114(2)(b) of the Act, the Commission

shall make financial contributions (hereafter in these Regulations referred to as
the “Commission USP Contributions’) to the USP Fund based on a portion of
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the annual levies paid to the Commission by licensees, as determined pursuant
to sub-regulation (2) of this regulation.

(2) The Commission shall determine, from time to time, the amount of
the Commission USP Contributions, in accordance with the following:

@

(b)

the initial amount of the Commission USP Contributions shall be
equa to 1% of net revenues of the licensees from which the
Commission collects annua levies, as “net revenues’ is defined
by the Commission for the purposes of calculating its annual
levies.

prior to making a determination to increase or decrease the
amount of the Commission USP Contributions, the Commission
shall take into consideration:

() the estimated financing needs of the current USP Operating
Plan;

(i) any related recommendations prepared and submitted to the
Commission by the USP Secretariat; and

(i) any other information the Commission determines to be
appropriate.

(3) The Commission USP Contributions shall be paid each calendar
quarter into the USP Fund, in accordance with procedures established between
the Commission and the USP Board.

72.-(1) Where the Commission determines that the Commission USP
Contributions shall be insufficient to meet the estimated financing needs of the
current USP Operating Plan, the Commission shall establish a fee (hereafter in
these Regulations referred to as the “USP Levy”) to be levied on licensees of the
Commission to support USP activities.

(2) The USP Levy established in sub-regulation (1) of this regulation
shall be charged in accordance with procedures determined by the Commission.
The procedures shall be published on the Commission website.

(3) The amount of the USP Levy shall -

@

(b)

be set from time to time by the Commission to correspond to the
difference between the estimated Commission USP Contributions
and the estimated financing needs of the current USP Operating
Plan, or such other amount the Commission determines to be

appropriate;

be charged only to the licensees from which the Commission
collects its annual levies; and
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(© not exceed 1% of net revenues of the licensees from which the
Commission collects annual levies, as “net revenues’ is defined
by the Commission for the purposes of calculating its annual
levies.

(4) The USP Levy shal be paid into the USP Fund, in accordance with
procedures established between the Commission and the USP Board.

73. The difference between the amount collected or received by the USP
Fund and the amount actually disbursed pursuant to the current Operating Plan
shall be retained by the USP Fund for the financing of future Operating Plans.

74. The only nonUSP Project subsidy expenses permitted to be charged
to the USP Fund are the administrative and operational expenses for the USP
Fund in accordance with section 114(3) of the Act.

75.-(1) The administrative and operational expenses for the USP Fund
shall be estimated in each Operating Plan.

(2) The actua administrative and operational expenses charged to the
USP Fund shall in no case exceed the total of the estimated administrative and
operational expenses in the current Operating Plan plus an additional amount for
unexpected expenses equal to 3% of the USP Fund.

76. The USP Fund shall consist of one or more accounts established in
one or more reputable Nigerian banks with direct foreign currency trading
rights.

77. The assets of the USP Fund may be invested in one or more of the
following:

@ fixed bank deposits;
(b) treasury bills and securities of the Government; and

(© other means goproved by the USP Board and in accordance with
applicable financia regulations.

PART X - AUDIT AND REPORT

78. The financial year of the USP Board shall start on January 1% of each
year and end on December 31% of the same year.

79.-(1) The USP Board shall keep proper records of the USP Fund
accounts in respect of each financial year and shall cause the USP Fund
accounts to be audited within 6 months from the end of each financial year by
auditors whose appointment shall be approved by the USP Board and shall be
subject to reappointment on an annual basis provided that such auditors are on
the list of auditors approved from time to time by the Auditor-General for the
Federation.

23

USP Fund
surpluses.

Restrictions on
alocations of
USP Fund monies.

Estimation of USP
Fund’s admini-
strative and
operational
expenses.

USP Fund accounts.

Investment of the
USP Fund assets.

Financial year.

Records and audit.



(2) The USP Secretariat shal recommend auditors of the USP Fund
accounts for approval of the USP Board pursuant to sub-regulation (1) of this
regulation within 9 months of the coming into force of these Regulations.

80.-(1) The USP Board shall prepare and submit an annual report to the
National Assembly, through the President, not later than 6 months after the end
of each financia year.

(2) The USP Board annual report shal include, but not be limited to:

@ a description of the activities of the USP Board for the preceding
financial year;

(b) the USP Fund's audited accounts for the year under review
together with the auditors report thereon;

(© the most recent USP Fund Managers quarterly report;
(d) the most recent approved Operating Plan; and

(e any other information the USP Board considers relevant and
appropriate for inclusion in the USP Board annual report.

81.-(1) The USP Secretariat shall establish a website for the USP Fund
within 6 months of the coming into force of these Regulations.

(2) The USP Fund website shal contain information regarding the
activities undertaken by he USP Secretariat for the promotion of universa
access and universal service in Nigeria. Such information shall include, but not
be limited to:

@ a description of the functions of the USP Board and the USP
Secretariat;

(b) a description of the individual USP Board members and the USP
Director;

(© an organization chart of the USP Secretariat, including the
relationship between each of the departments;

(d) the Act, these Regulations and any subsequent legidation,
regulations, guidelines or procedures regarding the pronmotion of
universal access and universal service in Nigerig;

(e the USP Board annual reports,
® the USP Fund Managers quarterly reports;

(9) the approved Operating Plans,
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(h) all documents required to be published on the USP Board website
pursuant to the Act or these Regulations; and

() any other information the USP Secretariat considers relevant and
appropriate for inclusion on the USP Board website.

PART XI - TRANSITIONAL PROVISIONS

82.-(1) If the USP Board is not yet condtituted at the time these
Regulations come into force, the Commission may undertake activities for the
promotion of universal access, universal coverage and universal service in
Nigeria. Such activities shall be undertaken in accordance with the powers of the
Commission under the Act and in a manner onsistent with the principles
established in these Regulations.

(2) If the Commission has undertaken activities for the promotion of
universal access universal coverage and universal service in Nigeria in
accordance with sub-regulation (1) of this regulation, then within 2 months of
the coming into force of these Regulations, the following shall occur:

@ the Commission shall provide the USP Board with a report on
any USP-related activities undertaken by the Commission
pursuant to this regulation, and discuss the appropriateness of
transferring responsibility for management of such ongoing
activities to the USP Board; and

(b) where the Commission determines it is appropriate to do so, the
Commission may take steps to transfer to the USP Board the
responsibility for management of any USP-related activities
undertaken by the Commission pursuant this section which arein
progress at the time the USP Board is constituted. Any such
transfer of responsibility for management shall be in accordance
with procedures established between the Commission and the
USP Board.

PART XII - GENERAL

83. Any person who contravenes any of the provisions of these
Regulations is in breach of these Regulations and is liable to such fines,
sanctions or penalties as may be determined by the Commission, from time to
time.

84.-(1) The terms and expressions defined in the Act shall have the same
meaning in these Regulations and also in these Regulations, unless the context
otherwise requires —.

“Act” means the Nigerian Communications Act, 2003 and any
succeeding legidation thereto;
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“Basic USP Terms’ has the meaning ascribed in regulation 42(a) ;

“Bid Bond” means the financial security to be submitted to the USP
Secretariat by biddersto secure their bids for a USP Project;

“coer cive practice” has the meaning ascribed in regulation 56(i);
“collusive practice” has the meaning ascribed in regulation 56(h);

“Commercially Profitable USP Projects’ means USP Projects that are
estimated by the USP Secretariat to be commercially profitable without
any subsidy;

“Commercially Unprofitable USP Projects’ means USP Projects that,
to be commercialy profitable, the USP Secretariat estimates a subsidy
requirement of less than 50% of the estimated USP Project capital costs;

“Commercially Unviable USP Projects” means USP Projects that, to
be commercially profitable, the USP Secretariat estimates a subsidy
requirement: (a) of more than 50% of the estimated USP Project capital
costs, or (b) for ongoing operating costs after a start-up period of time
determined to be reasonable for the USP Project by the USP Secretariat;

"Commission” means the Nigerian Communications Commission;

“Commission USP Contributions’ has the meaning ascribed in
regulation 71(1);

“corrupt practice’ has the meaning ascribed in regulation 56(f);
“designated population” has the meaning ascribed in regulation 44,
“fraudulent practice” has the meaning ascribed in regulation 56(g);
“institutions’ has the meaning ascribed in regulation 44,

“Operating Plan” means the plan to direct the operations of the USP
Board, USP Secretariat and USP Fund Managers in implementing the
specific USP Programs and USP Projects included in the plan, prepared
in accordance with regulation 37;

“Performance Bond” means the financial security to be submitted to
the USP Secretariat by a winning bidder for a USP Project to secure its
USP Project obligations;

“Public Notice” means a public notice to announce the competition for a
USP Project and alert potential bidders;
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“Regulations’ means these Universal Access and Universal Service
Regulations 2007;

“Request for Proposals’ or “RFP’ means a request for proposas
document to specify the details of a USP Project and the related
competitive selection process for potential bidders, issued by the USP
Secretariat pursuant to regulation 64,

“ Scope of the USP Fund” has the meaning ascribed in regulation 45;
“served areas’ has the meaning ascribed in regulation 44;
“underserved areas’ has the meaning ascribed in regulation 44;

“underserved groups within a community” has the meaning ascribed
in regulation 44;

“universal access’ means that 100% of a designated population can
obtain, at a minimum, public access to a particular service at a specified
quality, through reasonably available and affordable public or
community facilities;

“universal coverage’ means that 100% of a designated population can
privately subscribe to a particular service on an individual, household or
institutional basis;

“universal service” means that 100% of a designated population are
reasonably able to privately subscribe to and use a particular service at a
specified quality on an individual, household or institutional basis;
“unserved areas’ has the meaning ascribed in regulation 44;

“USP Areas and Populations’ has the neaning ascribed in regulation

42(2)(i);

“USP Secretary” means the individual person appointed to serve as the
head of the USP Secretariat pursuant to regulation 23;

“USP Levy” has the meaning ascribed in regulation 72(1);
“USP Licence” means a licence to be issued by the Commission to a
winning bidder to authorize the winning bidder to provide the services

necessary to implement a USP Project;

“USP Objectives’ has the meaning ascribed in regulation 42(b);
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“USP Priorities’ means the representation of the relative importance of
the USP Targets as reflected in the comparative emphasis and
sequencing of the USP Targets;

“USP Programs’ means the genera macro-level USP initiatives aimed
at achieving one or more of the USP Objectives, typically over the
course of several years, prepared in accordance with regulation 35;

“USP Projects’ means the specific micro-level implementation
activities related to each USP Program, prepared in accordance with
regulation 35;

“USP Project Agreement” means an agreement to be executed between
the USP Board and a winning bidder to establish the winning bidder’s
obligation to implement a USP Project, the USP Board's obligation to
pay the corresponding subsidy and all related necessary matters; and

“USP Targets’ means the specific goals for achievement of universal
access and/or universal service, as the case may be, for one or more of
the USP Areas and Populations.

(2) Where in these Regulations the context so requires, words in the
singular include the plural and words in the plural include the singular.

85. These Regulations may be cited as the Universa Access and Citation.
Universal Service Regulations 2007.

MADE at Abujathis 3" day of July 2007.

ENGR. ERNEST NDUKWE (OFR)
Executive Vice Chairman
EXPLANATORY NOTE

(This note does not form part of the above Regulations
but isintended to explain its purport)

The Regulations provides for a framework for the design and

implementation of a system of universal access and universal service provision
in the whole or in any part of Nigeria
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